#36.206 3/19/70
Memorandum T0-25

Subject: Study 36.206 - Condemnatlon (The Declared Public Uses--Condemnation
by "Private” Persons Generally)

One part of the right to take aspect of the eminent domain study is the
right of private persons to condemn for limited "public" uses. This memoran-
dum Tocuses on scme of the issues raised in connection with such condemnations.,

Civil Code Section 1001 provides:

1001. Any person may, without further legislative action, acquire
private property for any use specified in section twelve hundred and
thirty-eight of the Code of Civil Procedure . . . by proceedings had
under the provisions . . . of the Code of (ivil Procedure; and any per-
son seeking to acquire property for any of the uses menticned in such
title is "an agent of the State” or a "persen in charge of such use,"”
within the meaning of those terms as used in such title.

When we refer to "private” persons, we intend to exclude such public office
holders as the Director of the Department of General Services who appears
to be authorized to condemn property in the name of the state for state
purposes. Although the tendency is to think only of jndividuals, the term
"private persons” should, however, also include partnerships, assocletions,
and corporations, and deetion 1001 seems certainly broad enough to cover
guch usage.

As indicated, Section 1001 apparently permits condemnation by private
persons for any of the public uses specified in Code of Civil Procedure Sec-
tion 1238. However, &s noted in other memoranda, it is our plan to repeal
Sections 1001 and 1238. It is necessary therefore to review the latter sec-
tion and determine what uses presently contemplate condemmation by private
persons and which, if any, should be retained in the comprehensive eminent
demain statute.

It should be noted preliminarily that we are inquiring here into the
public use aspect. However, ever present are the issues of "necessity"--

(1) whether there is a public necessity for the improvement; (2) whether
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there is a necessity that this particular property be taken for the improve-
ment:; and (3) whether the "improvement is planned or located in the manner
which will be most compatible with the greatest public good, and the least
private injury"--and the procedural handling of these issues. It need only
be moted here that even an apparently expansive statement of public use can
be narrowed significantly by a restrictive approach to "necessity."

We also note that the case law is extremely sparse. The leading case

is, of course, Linggi v. Garovotti, and we have attached a copy of that Supreme

Court opinion to this memorandum (Exhibit I--pink sheets) as well as a Note
reviewing the decision (Exhibit II--yellow sheets). The Lingpi case probably
represents the greatest extension of the right to take to private individuals.

The law review Note mentions Moran v. Ross {1889), but that case involved a

taking for railroad purposes and would, we believe, be considered now to be

a public utility taking even though the condemnor was organized as a partner-
ship rather than as a corporatiomn. Public utility takings we have dealt

with as a part of the right to take for utility purposes (Memorandum 70-13,
congidered at the March 1970 meeting). Condemnation by private institutions
of higher education is permitted, but this subject has been dealt with
separately as & part of the right to take for educational purposes (Memorandum
70-12, considered at the March 1570 meeting). It might be noted that condem-
nation by private persons for educational purposes generally is not permitted.

Yeshiva Torath Emeth Academy v. University of Seo. Calif, 208 cal. App.2d 618,

25 Cal. Rptr. 422 (1962)(no power to condemn for elementary school open to
public). There are decisions dealing with the right to take for byroads, but
this subject has also been dealt with separately (see Memorandum 70-30}.

Finally, there have been suggestions in dictum and argument that a right of
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private condemnation exists generally (see, =.g., Reese v. Borghi, 216 Cal.

App.2d 324, 30 Cal. Rptr. 868 (1968)). However, the Linggi case is the only
example of condemnation by s private person for basically his own purposes
and use that is known to exist.

Turning to Code of Civil Procedure Sections 1238 through 1238.7--the de-
clared public uses {see attached Exhibit IIT--green sheets)--, we find very
few stated uses that appear to contemplate or permit condemnation by private
persons. FExcluding takings for public utilities, educational purposes, and
byroads, the following uses remain:

Drainage, reclamation, and flood control. Subdivision 3 of Ssection

1238 provides in part that the right of eminent dcmain may be exercised for
"raising the banks of streams, removing obstructions therefrom, and widening
and deepening or straightening their channels." Section 1238.6 expands on
this theme by providing that
the right of eminent domain may be exercised in behalf of the . .
protection, preservation, or reclamation of land, whether covered or
uncovered by water, against the overflow or incursion of water or the
threat thereof, or against the effects of subsidence of the surface
of said land, as by constructing levees or by filling, diking, drain-
ing or other appropriate remedial method.
Although these sections seem to contemplate works on a relatively grand

scale, one very important exercise of the right might be to secure surface

water drainage esasements for newly developed property. See Pagliottl v.

Acquistapace, 46 Cal. Rptr. 533, 540 (1965)(unreported DCA decision preceding

rw&wWSwmmaﬂL We have already seen that the after-the-fact
resolution of water damage cases under existing tort or inverse condemnation
doctrine can be unsatisfactory. It might be preferable to encourage or at
least permit a private person desiring to develop his property to provide

suitable facilities st his expense and, if necessary, on adjoining property.
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However, as will be true for each of the uses discussed in this memorandum,
it seems clear that the motiveting force is the private benefit to the in-
dividual. Whether in the words of the law review Note, the individual in
this situation can ever "show that exigent public need and policy far out-
weigh any incidental advantage to him" is perhaps guestionable.

Irrigation. Subdiviszion 4 of Section 1238 provides in part that the right
of eminent damain may be exercised for "canals, ditches, dams, poundings, flumes,
aqueducts and pipes for irrigation”; Sectien 1238.5 provides generally that
"irrigation is a public use in behalf of which the right of eminent damain
may be exercised . . . ." There can cbviously be public benefit in the develop-
ment of natural resources through irrigation; however, as noted above, where
such development requires the exercise of the right of eminent domain by a

private individual or group, one suspects that the primary benefit is private,

Logging and mining facilities. Subdivisions 4, 5, and 11 of Section 1238

seem to authorize the exercise of the right of eminent damain by private per-
sons for logging and mining purposes. However, the California decisions have
refused to give these subdivisions their apparent effect {or any effect at

all). The rationale of these decisions is perhaps best stated in Consolidated

Channel Co. v. Central Pac. R.R., 51 Cal. 269, 271 {1876):

The proposed flume is to be constructed solely for the purpose of
advantageously and profitably washing and mining plaintiff's mining
ground. It is not even pretended that any person other than the
plaintiff will derive any benefit whatever from this structure when
completed. No public use can possibly be subserved by it. It is a
private enterprise and is to be conducted solely for the personal
profit of the plaintiff, and in which the community at large have no
cohcern.

Perhaps the position is overstated--there is a public benefit generally from
the development of natural resources and in certain circumstances a local
economy may be ccmpletely dependent upon a mine or mines--but the holding is

clear and only one of several to the same effect,
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Sewage. Subdivision 8 of Section 1238 provides in part that the right of
eminent damain may be exercised to provide "the cornmectlion of private resi-
dences and other buildings, through other property, with the mains of an
established sewer system in any . . . city, city and county, town or village."
This wag, of course, the source of condemnation authority relied upon in the
Linggi case. There is no analogous provision for connections to supply water
(for domestic purposes), gas, electricity, or telephone gservics., This is due
probably to the power of the Public Utilities Commisslon to require within
reasonable limits the extension of guch services by the utility servicing the
area in question. See Public Utilities Code Section 451.

Cemeteries. Subdivision 14 suthorizes the exercise of eminent domain for
cemeteries. The staff sees no reason to permit condemnation by private per-
sons for this purpose.

Conservation of fish. subdivision 19 authorizes the exercise of eminent

domain for "the propagation, rearing, planting, distribution, protection or
conservation of fish." ‘There is no designation of the person or bedy in
charge of such use but, where the activity is carried on by private persons
for profit, it seems analogous to logging and mining and the same conclusion
indicated above ssems appropriate. Whether a nonprofit conservation society
carrying on this activity should have the power of eminent dcmain seems
dubiocus.

Airports. Subdivision 20 authorizes the exercise of eminent dawain for
airports generally. The gtaff believes that, where this activity is carried
on by private persons for profit, it also is similar to logging and mining,

and the power of eminent domain should not be extended.
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Nonprofit hospitals. Sectlon 1238.3 authorizes the exercise of eminent

demain for property to be used for research activities of a nonprofit hospital.
The staff believes this authority should be preserved in substance, although
perhaps transferred to a suitable place in the Health and Safety Code.

In summary, with the exception last noted, the staff is uncertain whether
a private person should ever be permitted to exercise the right of eminent
domain. Such relief, if ever mecessary, seems most needed for (1) byroads,
(2) sewage facilities, and (3) drainage. As noted in Memorandum 70-30, the
Commission to date has denied such relief to private persons for byroads.
However, a byroad can be opened with the approval of the respective county
or city legislative body. With respect to sewage facjilities, existing law
permits "private" condemnation at least in certain circumstances. With respect
to drainage, the existing statutes could be construed to permit "private" con-
demnation, but there is no case authority for such a construction. Authority
to condemn for each of thesge uses could be provided for private persons by a
section in the form attached as Exhibit IV (gold sheet). The suggested section
would provide the necessary declaration of public use, but the potential con-
demnor would still presumably have to satisfy a court on the necessity 1lssues.
It seems apparent that these "public uses" satisfy mixed public and private
purposes. Whether they are ever sufficiently "public" to merit exercise of
the right of eminent domain is the basic policy decigion for the Commission.

Respectfully submitted,

Jack I. Horton
Assoclate Counsel
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20 " Laxa6 v. Gasovorn (46 C.24

(5. . No. 19107, In Bank. July 23,1088

MELCHIOR LINGGI, Appellant, v. MARIA GABOVOTTL

. . Respondent.

(1l _Pludinr—»l‘)mnmr-&mondmam Aftar Demurrer Sustained.
—Where any deflaieney in a 'complaint attacked by special de-
muorrer ean be corrected by amendment, it is abuse of disere.
ticp to surtain such demurrer without leave to amend.

{2] Eminent Demein—Who May Exorcise Right—Individuais.—
Under Civ. Code, § 1001, deolaring that any peraon may main-
tain action to asguire property by eminent domain, private
individual may meintain action. '

[3) 1d.—~Uses for Which Fxercised — Province %o Determine.—
Legistative designation of uses in behalf of which right of
eminent domain may be axercised is declaration that such nses
are public and will be recognized by. eourte, but whether, in
individual case, use is publie use must be deterined by judi-
ciary from facts and sircbmstances o

(4] 14.—Uses for Which Exercised—Province to Determine—If

. sabject matter of legisiation designating uses in behai? of -
which right of eminent domain may be exercised be of sush

[1) See OzLJur, Pleading, § 77; AmJur, Pieading, § 240 .
(3] See OulJur.2d, Eminent Domain, § 158 et seq.; Am.Jur, Emi-
nent Domain, § 46 et seq. _ N
McK. Dig. Beferences: (1] Pleading, $103(3); [2] Eminent

 Domain, §11; [3, 4] Eminent Domain, § 14; [5]) Eminent Domain,

§150(1); [6-8] Eminent Domain, § 1566(3}: 19, 10] Eminest Do-
main, § 154 _ . - 7
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165 C.3¢ 20; %86 P.3d 15)

{6}

nature that there is donbt of its character, or if by any possi-
bility legislation may be for weifere of publio, will of Legia-
tature must prevail over doubts of eourt.

1d.—Proceedings—Pleading.—Statutory requirement that eor-
plaint in eminent domain action must dllege plaintiffa right
to take property for public ase {Cede Civ. Proe, §1244) is
satisfied by gencral allegations of facts showing proposed

_ taking pursmant to Civ. Code, & 1001, rélating to aequisition

of property by exercise of eminent domasin, and Code Civ.

- Proe., $ 1238, subd. 8, relating to exereise of right of eminent

(6)

domain for eonnsotion of private residences, through other

‘property, with mains of ‘esteblished sewer system.

14 —Proceedings—Pleading.—Code Civ. Proe,, B31241, requir-

'ing condemnor to show that nse to which property taken is to

be applied is one suthorized by law and that teking is neees-
sary to such use, must be construed in conjunction with § 1244,
relating to requirements of complaint, and statement of neses-
pity is essential element of complaint.

{7} 1d.—Procesdings—Pieading.~A generel allegation of neeéssity

for proposed teking is suffeient in somplaint in eminent
domain setion. - '

{83 1d ~Proceedings—Ploading.—A statement in somplaint in eni-

18]

nent domsin astiop “That it is necessary to take an sasament
over and meross {adjeining property] . . . in order to abate
the nrisance” ereated by inadequacy of existing public aewer
main servicing plaintif’s property, abatement of whish nui-
sance has been deiermined to be for publie benefit, meets re-
quirement of Code Civ. Proe. §1241, thet eondemnor show
necemsity for condemnation. _

Id. — Procesdings — Borden of Proof—On trind of eminent
domain action instituted by private individual, plaintiff muost
prove by preponderance of evidence bin right and jnstifica-
tion for proposed eondemnation, snd stronger showing of those

* requirements is necessary than if eopdemnor were public or

goasi poblic entity.

110} M——Prmﬂdluga—&rmpﬁom.—-oﬂ Vtria!' of eminent do-.

main action instituted by private individeal for purpose of
sequiring easement to be used for sewer conoeetion from
private residence, plaintiff does not have benefit of comeln-
sive prosumption "{a) of the publie necemsity of sueh . ..
publie improverents: {b) that such property is Decessary
therefor, and (¢) that such proposed . . . pubdic improve-
ment is planned or located in the manner which will be most

{8] Establisbment of sewer as public use for which emivent

domain may be exercised, cote, 189 ALR. 576, Bee aiso CalJdur.

g4, Eminert Domsin, §176; Am.Jur., Eminent Domain, §51.
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competible with the greatest public good and the least private
injury” {Code Civ. Proe, §1241, subd. 2}, and he may be
denied casement if other remedy is available that would be
lezs injuricus to privste property.

APPEAL from a judgment of the Superior Court of Marin
County. Thomas F. Keating, Judge. Reversed.

Action in, eminent domain, Judgment entered on order
sustaining demurrer to complaint without leave to amend,
reversed.

Wallace 8. Myers for Appellant.

© Freites, Freitas & Allen, Freitas, Allen, MeCarthy & Bettini
and Richard V. Bettini for Respondent.

EDMONDS, J.—Melchior Linggi is endeavoring to con-
demn a right of way for e sewer line over adjoining land
used for residence purposes. His appeal ia from a judgment
entered npon an order sustairing a demurrer to his complaint.

A two family apartment building stands on land owned by
Linggi facing Sir Francis Drake Boulevard. The apart-
ment house is connected with a public sewer in that street
which, during certain seasons of the year, according to the
complaint, is inadequate to carry off the sewage. At these
times, it is. alleged, the sewage backs up and overflows on
the Linggi property, ereating an unkealthy condition and a
nuizance. ' .

Adjoining the Linggi property on the south iz the resi-
dence of Maria Garovotti which fronts on QOak Street. On
this street, the complaint. asserts, is a public sewer which
provides the only adequate outlet for the sewage from the
Linggi building. Mrs. Garovotti hea refused to convey to
Linggi an easement for the construetion and maintenance
of a pipe line across her property in order to abate the.
nuisance. Such an easewent, the complaini concludes, is for
a public nse within the meaning of section 1238, subdivision .
8 of the Code of Civil Procedure.

The ground of general demurrer iz that to give ngm
the right of eminent domein would be in viclation both of
article 1, section 13 of the Constitution of the siate, and of
the Fouricenth Amendment of the United States Constitu-
tion. 'The demurrer also asserts that the complaint is am-
biguous, unmtelhgible and uncertain in that it does nnt
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A&ppesr therein that the public sewer system in Sir Franms

Drake Boulevard is inadequate.

[1] Any deficiency in the complaint attacked by the
special demourrer couid have been corrected by amendment.
1¢ the demurrer on these grounds was sustained without
leave to smend it was sn sgbuse of diseretion. The decisive
question, therefore, concerns the sufficiency of the fzets
pleaded by the complaint to state a cause of action and the
constitutionality of the applicable siatutes.

Linggi contends that section 1601 of the Civil Code author-
izes o private individugl to maintain an aetion to aeguire
by eminent dowain property for any wuse specified in seec-
tion 1288 of the Code of Civil Procedure. As he reads these
statutes, they allow him to obtain by condermmuation sn ease-
ment over private property for the purpose of conuvecting
his huilding with the mains of the established public sewer

- gystem jn Oak Street. Such an essement, he says, would be
for & public mse. . '

Respondent asserts that the court, not the Legislature, is
‘the fingl arbiter of whether the facts of the particular case
justify a condemnation for a public use. A public use is
not established, the argtiment continues, unless the public
is entitled, as of right, to use or enjoy the property taken.
The complaint also is attacked upon the ground thet it does

- not show wherein the taking of property sought to be con-
demned is mnecessary, & requirement specified by section
© 1241(2) of the Code of Civil Procedure,

[2] Section 1001 of the Civil Code provides: .
‘“Any person may, withont further legislative action, ac-
guire privaie property for any use specified in section twelve
bundred and thirty.eight of the Code of Civil Procedure
sither by consent of the owner or by proceedings hed under

. {eminent domain}; and any person seekmg to acqu;re
pmperty for any of the wses mentioned in such tltle is ‘an
agent of the state,” or & *person in charge of snek use,” within
the meaning of those terms as used in such title.”’

In Moran v. Ross, 79 Cal, 158 [21 P. 547}, partners who.
owned a railroad sought to condemn private property for 2
right of way across it. The court said: "{T}he power of the-
ntate to condemn land for public uses must, in the main, he
exercised by apgents, and for that reason this power may be
delegsted by the legislature of the state either to corpora-
tions or individuals, who ari as such agentis and under legis-
lative control.’ (P. 160.) After quoting from the pro-
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visions of the Code of Civil Procedure governming the right
of eminent domain and scetion 1001 of the Civil Code, it”
was held: ““These provisions of the codes, taken together,
confer upon private individuals the right of eminent domain,
in this class of cases, in plein and unequivoeal terms.”’
(P. 162.) ,

Similar reasoning has been employed to authorize the use
of eminent domain by a private water company {(8an Joaguix
& Kinge River Canal & Irr. Co. v. Stevinson, 164 Cal, 221
[128 P. 924}), and in Duiversity of So. Calif. v. Robbins,

1 Cal.App.2d 523 {37 P.2d 163], a private university was
allowed‘ to eondemn land for use as part of a landscaping
pregram in conveclion with its likrary building.

The respondent pamcularlv relies upon the terms of the
applicable statute for her poamon that, although an individ-
val may maintain an action in eminent domain, the purpose
pleaded by the complaint is not one specified by section 1238
of the Code of Civil Procedure. Under that statute, “‘the
right of cminent domain may be exercised in behalf of the
following public uses:

18, Sewerage of any incorporated city, eity and caunty.
or of any village or town, whether incorporated or uoin.
corporated, or of any settlement consisting of not less than
10 families, or of any buildings belouging to the State, or
to any college or nniversity, alse the connection of private
residences and other buildings, through other properiy, with
the mains of an established sewer system in any such city,
city and county, town or village.”” (Emphasis added.)

{3] A fundamenta! principle of the law of eminent domain
haa been stated s follows: *“ ‘The legislature must desig-
pate, in the first place, the uses in bebalf of which the
right of ewinent domain may be cxercised, and this designa-
tion i a legislative declaration that such uses are .publie
and will be recognized by courts; but whether, in any in.
dividual ease, the uge is a publie use must be determined by
the judjciary from the facts and circumstances of that case,”
[Citation.] [4] 'If the qubject matter of the legislation be of
such & nature that there is any doubt of its character, or if
by any possibility the legislation may be for the welfare of
the publie. the will of the legislature mwust prevail over the
doubts of the court.”*" {University of So. Calif. v. Robbins,
supra, pp. 525-526.) .

No appellate eourt of California has consxdered the quss.
tion as to whether an individvoal may maintain an action
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under section 1238 of the Code of Civil Procedure for the
purpose of scquiring an easement to be used for a sewer
connection from a single residence. City of Pasadena ¥,
Stimsen, 91 Cal. 238 {27 P. 604], was an action by & muniei-
pal corporation to condemn a right of way for a sewer over
several lots. In upholding the right of the municipality to
eondemn the tand for that purpose, the court said: *‘A sewer
in the neighborhood of dwellings may be an evil, buat it is
evident that the legislature regards it as & necessary evil,
since it allows private property to be taken for the construe-
tion of sewers. Sewers.are in fact & necessary evil; but when
they are planned and constructed with reasonable regard to
the results of sanitary teschings, they are authorized by
gtatate, . . ' {Pp. 2564-255.} '

In Machado v. Board of Public Works of Arlingion (1947),
391 Mass. 101 [71 N.E.24 886), one DiMaggio owned prop-
erty abutting on the Parkway and adjacent to the land owned
by Machedo. DiMaggio's residence was serviced Ly a cess
pool, which was declared to be ‘impractical.’’ His applica-
tion to the Board of Public Works to have a sewer installed in
the Parkway was denied upon the ground that the cost would
be prohibitive. DiMaggio renewed bis application, suggesting -
that a pipe line be coustrueted across Machado’s lot and
another owned by Machedo to the rear of it to connect with a
sewer on Decatur Street. a block south of the Parkway.
“The board, upon gondition that DiMaggio bear the cost of the
‘teagement rights,”’ granted the application and condemned
an easement across Machado’s two lots. Machado sought
certiorari to guash the proceedings. In afirming the judg:
ment, the eourt held:

“ *The purpose of the legislature . . . was to place in pos-
.session of the city council the means of abating nuisances
offensive to the community and dangerous to the health of the
peaple. The objects therefore to be sccomplished by the
exercise of the power it confers are so obviously conmected
with means to be adopted for the promotion of the general
welfare of the community, and in which all citizens have 2
eommon interest, that the suggestion of a want of constitn-
tional power in the legislature for its enactment seems to be
entirely without foundation.” [Hildreth v. Loweil, 11 Gray
(Mass.) 345, 350, 351.]

It is true that the immediate purpose of the easement
taken in the petitioners’ land was to afford DiMaggio access
to the sewer in Decatur Street, snd it might seem st first
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blush that he alone was benefited. But actually that is not
80. As the return shows, one of the reasons, if not the chief
one, which gave rise to his applieation was the nnsatie-
factory condition of his cesspool, whieh the board of health
had ordered kim to remedy. It requires no diseussion to
demanstrate that this was a condition of such eoncern to ihe
health and welfare of the town that its elimination by the
means here adopted was a public purpose. This is not a
case, therefore, where the taking can be s2id to be eolorably
for the use of the town, but really for the benefit of an in.
dividusl. o T

“We have not overlooked the faet pressed upon us by
petitioners that at one of the meetings of the respondents,
a8 noted above, DiMaggic assented to a proposal that he
‘assume the cost of all sagement rights.” But the wmere fact
that DiMaggio may have agreed to reimburse tho town for
the cost of the taking. would not render it invalid. The
essential thing is whether the purpose for which the taking
was made was a public one. It is settled that a taking other.
wise lawful is not invalid merely because those specially
benefited pay for the cost of it either in whole or in pare,”
(P. 883.) o -

The respondent attacks the complaint, not only upon the
ground that the statute does not authorige condemnation by
an individual for his sole use, but also because the facts.
alleged show no right or mecessity to invoke such power in
the circamstances pleaded. This argument suggests that the
complaint is defective hecause Linggi does not allege that
the public anthorities have refused to enlarge the sewer in
Sir Francis Drake Boulevard, or thai the easement desired
is the only, or even the most feasible, route to Oak Street,

[B] Section 1244 of the Code of Civil Procedure, which
states the reguirements of the complaint in au eminent
domain action, specifies only that ibe plaintif must ablege
his right to take the property for public use. That require.
went iy satisfied by the general allegations in Linggi's com-
plaint of facts showing a proposed taking pursnant to see.
tions 1001 of the Civil Code and 1238, subdivision 8 of the
Code of Civil Procedure. (Kern County Union High School
Dist. v. McDenald, 180 Cal: 7, 10 {179 P, 180].) (6] In ad-
dition, section 1241 of the Code of Civil Procedure reqaires
the condemnor to show thai the use to which 5t is to he
applied is one authorized by law and that the taking is neces-
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sary to such use. This seetion mmust be ponstrued in ecn-
jonetion with seetion 1244, and a statemnent of necessity is
an essential element of the complaint. (See Rizlio Irr. Dist.
v. Brandon, 103 Cal. 384, 336 [37 P. 484]; Central Pac. Ry.
Co. v. Feldmon, 152 Cal, 303, 308 [92 P. 849] ; Laguna Drain-
age Dist. v. Charles Martin Co., 5 Cal.App. 165, 173 [89
P. 9938]; Northern Light & Power Co. v. Stacher, 13 Cal.
App. 404, 408 {109 P. 896].) [7) However, a general allega-
tion of necessity is sufficient. (Northern Light & Power Co.
v. 8iacher, 13 Cal App. 404, 408 [109 P. 896]: accord:
Peopls v. Thomas, 108 Cal.App.2d 832, 838 {23% P.2d 914];
People v. Morblehead Land Co., 82 Cal.App. 289, 297 [255
P, 553].} [8] The statement in Linggi's complaint **That
it is necessary to take an essement over and across . . . [the
Garovotti property) . .. in order to abate the nuisance,”™
the abatement of which has been determined to be for the
benefit of the public, meets the requirement of sestion 1241
Spring Valley Water Works v. S8an Maleo Water Works.
64 Cal. 123 [28 P. 447], which is relied on by Garovotti, con-
cerned the sufficiency of the evidenee and not the pleadings.

[91 TUpon a trial of the action, it will be nesessary for
Linggi to prove, by a preponderance of the evidence, his right
and justification for the proposed condemnation. A some-
what stronger showing of those requirements is necessary -
than if the condemnor were a public or quasi public entity.
110} Linggi will not have the benefit of the conclusive pre-
sumption *“ (a) of the public necessity of such . . . public im.
provements; (b) that such property is necessary therefor,
and (e) that such proposed . . . public improvement is
planned or located in the manner which will be most com-
patible with the greatest publie good and the least private in.
jury.” {Code Civ. Proc., § 1241, subd. 2, He might be denied
the easement which he is endeavoring to obtain if other
remedy is available to him which wou!d be less injurious to
private property, For example, the evidence may show that
the proper publie authorities have not been asked to enlarge
the present facilitiss in Sir Prancis Drake Boulevard and
make that lice adequate to carry off all of the sewage from
Linggi’s property. (Cf. Machade v. Board of Public Works
of Arlinglon, supre, 71 N.E.2d 886.) The proposed route
may not be the most direct one to reach the lne in Osk
Avenue, or possibly another route, although less direct,
might be less injuricus to all property owners concerned.
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But such faets need not be alleged in the complaint.
The jadzment is reversed.

Gibson, C. J,, Shenk, J., Trajrnnr, J., and Spence, J., con.

curred. _ .
[ ]

SCHAUER, J.-—The majority declare that *'Section 1244
of the Code of Civil Procedure, which states the requirements
of the complaint in an eminent domain action, specifies only
that the plaintiff wust allege his right to take thé property -
for publie use. That requirement is satisfied by the general
ellegations in Linggi’s complaint of facts showing a proposed
taking pursuant to sections 1001 of the Civil Code and 1238,
subdivision 8 of the Code of Civil Procedure. . . . In addi-
tion, section 1241 of the Code of Civil Procedure requires the
condemnor to show that the use to which it is to be applied
is one authorized by law and that the taking is necessary to
such use. This scetion must be construed in conjunetion
with section 1244, and a statement of necessity is an essen-
tial element of the complaint. . . . The statement in Linggi’s
complaint *That it is necessary to take an easement over and
across . . . {the Garovotti property] . . . in order to abate
the nuisance,” the abatement of which has been determined
t be for the benefit of the publie, meets the requirements of
seetion 1241."* ' '

I do not agree that the complaint meets any of the re.
quiremeats above set forth. On the contrary, the pleading
sbows: (1) that the plaintiff seeks to take defendant’s prop-
erty for a private use, not a public use; (2) that the pro-
posed taking is for a use not anthorized by law and that
the taking is mot necessary for any use authorized by law;
(3) that the nuisance to be abated, if any uuisance st all is
shown, i ome which is not ereated by defendant bat is
created by the plaintif end by the private use of plaintifs -
property; and {4) that any duty to furnish more abundant
or extensive sewer facilities to plaintiff and to the private
uses of plaintiff’s property is not one which the law imposes
or can validly impose upon defsndant or her property.

The Constitution of this state provides (art. I, §1) that
*“All men . . . have certain inaliensble rights, among whieh
are those of . . . aequiring, possessing, and protecting prop-
erty’” and (art. 1. § 14) that ‘‘Private property shall not
be taken or damaged for public nse without just compensa-
tion . . .,”" and section 1238 of the Code of Civil Procedure,
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relied upon by plaintiff, states that *‘the right of eminent
domain may be exercised in behalf of the following publie
uses: . . "0 I think it is elearly implied from' the languags
above quated that private property shall not be taken for a
private use, with or withont compensation.

Plaintif alleges in his complaint that *‘there is erected
mpon the {parec! owned by him] .. . & certain apartment
house . . .; thal said apertments, ss private residences, re.
quire & good, sufficient and healthy sewage disposal systern;
that heretofore said sewage disposal system has been so con-
strueted as to lead to a public sewape disposal line in Sir
Fr&ncls Drake Boulevard on the naortherly end of said Par-

eel . .:that said publie sewape systemn iu Sir Fraoeis Drake
Bnn!evnrd is not adequate to take the line from plaintiff's prop-
erty . . . during the rainy season . . . That affiant has been

informed and believes that upon sueh information and belief
alleges that the only way plaintiff is able to dispose of sew-
age collected in his apariment houses . . . will be over and
across [defendant’s land on which is erected her residence)
.+ . to the public sewage line in CQak Avenue [on which de.
fendant’s land borders].” It is not alleged that plaintif’s
multiple-unit property is te be used for other than his private
purposes or that rentai rates are to be ﬁxed or controlled
by a public agency.

It .appears to me that for this court to so construe the
code sections upon which plaintiff relies, 2s to permit him
to exercise the right of eminent domain wpon such allega-
tions will result in the unlawfnl tzking of private property
for a private use, rather then & permissible taking for a public
purpose, and will offend all sense of pertinent constitutional
guarantees. We: have only recently ruled that **The Con.
stitution dose not anmtomplate thai the sxercise of the power
of eminent dowain shall secure to private activities the means
to carty on & private business whose primary objective and
purpose is private gain and not pohlie peed.” (City £
County of Sen Francisco v. Boss (1955), 44 Cal2d 52,
59 {279 P.2d 529]).) If the same principle is apphed here
the judzment must be afirmed. _

Carter, J., concurred.
Respondent’s petition foi & rehearing was denied Angust

17, 1855. Carter, J., and Schauer, J., were of the opinion
" that the petition should be granted.
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ExvENT Dodarn: RicHT OF EXERCISE BY A PRIVATE PrrsoN

Section 10011 of the California Civil Code gives a private person the power to
exercise the right of eminent domain if certain statutory requirements? are satis-
fied. The condemunor must allege {1) that the taking is for a public use and (2)
that bis taking is necessary for that use? Linggi v. Garovodti® is only the second
case® reaching the appellate level in California where the condemnor was a private
person, The court held a complaint containing sufficient allegations of public use
and necessity not subject to a demurrer. e

Condemnor's apartment building was connected to a pablic sewer, but the

" latter was inadequate during the rainy season as the sewer backed -up and the

overflow created an unfavorable condition, To remedy the situation plaintiff
sought a right-of-way over defendant’s propetty to another allegedly adequate
sewer. The court said that a2 somewhat stranger showing of public use and necessity
is required when the condemyor is an individual rather than an agent of the sov-
ercign, How much stronger 2 showing is required was not indicated, and the com-
pelling question is whether there is & tendency to expand the area of permissible

* exercise of the right by a private individual. Since the court stated the burden on

the individual to show public use and necessity to be greater than that imposed
on the povernment, in order to ascertain the private condemnor’s greater burden
of proof, resort must be had to the decisions involving governmental exercise of
eminent in. ] -

The subdivisions enumerated in section 1238 of the California Code of Civil
Procedure prescribe specific uses deemed “public,” but cises hold that these speci-
fications are not conclusive.® The concept of “public use” is susceptible to two

_mmmrmﬁm'mﬁberﬂmnstmctionisthatamispubﬁcm&erﬁsa

1 Car, Crv. Copx §1001: “Any person may, without. further leglsistive acticn, acquire
private peoperty for any use specificd in section twelve hundred and thirty-eight of the Code
of Civil Procedure elther by consent of the owner or by proceedings had under tho provisions
of title soven, part threc, of the Code of Civil Pracedure [#) 1238-66.2]; and any person
soekling to acequire propeety for any of the uses mentioned in such title is ‘an agent of the State’
oF a ‘person in charge of such use,’ within the meaning of those terms as used in such Lithe”

2 Sybsiamtively the condemnor must scck o exorcise the right wilhin the terma of Car.

‘Cove Crv. Proc. & 1718, which nevides in pact: *Subjoct to the provisions of this title, the

right of emincut domain may be exenciscy m Lann?? A7 the faltguring pehlic usoa; 1, Fortifion-
thoms . . . . 7. Public buildings and grounds for use of a State . ... 3. Any public utility . ...
3. Sewerage of any incorporated city . . . also the connection of private residences and other
buildings, through other propesty, with the mains of an established sewer system in any such
tity, city and county, town or village . . . . &2, Terminal facfBtics, Iands, or structures for
the recelpt, teansfer oz delivery of passengers or property by any commeon catrier . . . ° and
with Cat. Cooz Civ. Paoc, § 1241, which provides in part: “Befors property can be taken, it
must appear: t. That the use to which it s to be applied is & use suthogized by law; 2. That
the taking is nocessary to suth wse ... ”

2 0ar. Cooe Cav. Paoc. § 1241, note 2 supro.

445 Cal. 2d 70, 286 P.2d 15 (1955).

3 In Moran v. Ross, 79 Cal. 159, 21 Pac. 547 (1889}, a private individual was allowed to
exercise sninent domain 10 acquire a allway route,

8 Rindge Co. v. County of Los Angekes, 262 U.S. 700 {1922) “The nature of 2 use, whether
public or private, is ultimately a judicisl question.” Id. at 705; County of San Mateo v, Co-
baen, 130 Cal. 631, 63 Pac. 78 {1960}, “If it is sought Lo condemn the property for a use which
Is evidently peivate, or to accomplish some purpose which is not of a public character, courts

- will disregard the legislation that such ose s public.” Id. at 634, 43 Pae, at 79; Lindsay Irrigs-

gation Co. v, Mchrtens, 57 Col. 676, 679, 32 Pac, 802 (1893} *[Blut whether, in any Individual
case, the use s a public use, mmst be determined by the judidary from the facts and cincum~
stances of 1hat case™ Id. at 479, 32 Pac. at 802.

T Sox cascs in Anaot., 34 AL R, 745 {1925).
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public adventage or benefit® The strict interpretation is that it must be capable
of use by the public?

The interpretations given the phrase by the California courts are not wholly
consistent. “Public use” has in the past been said to mean use by the pudlic,’® but
recent cases have stated! and others have implied®® that such & rigid construc-
tion wil! not necessarily be followed, The very nature of certain of the public uses
designated in the statute manifests the impossibility of a direct use by the public.!®
Policy interests such as promotion of ihduslry and utilization of natural re-
sources,*® operation of nocessary governmental junctions,’ and provision for
those conveniences and benefits!® recognized as essential to everyday life appear
to be the considerations underlying the legislative designation.

Strict reliance on either interpretation would be misleading in attempiing to
predict whether a proposed cmployment of jand would meet the requirement of
public use. Unacceptable resuits might follow rigid adhietence to either construc-
tion, For example, [ollowing o “use by the public” theory, eminent domain could
be employed to secure sites for hotels which hy statute or custom must serve the
public indiscriminately. And under the “public advantage™ premisz any large in-
dustry could he allowed a taking because a benefit to the public mighbt result, The
preferable approach, and the tendency in California apparent {rom recent deci-
sions,)” would seem to be & determination of whether the use by the condemnor
would effectuate the public purpose contemplated by the legislative designation,1?

An individual i5in a more difficult position to show a proposed condemnation
will be for a public purpose than is a public entity, Where the dominating purpose

& Clark w. Nash, 198 7.5, 361 (1905); Inspiration Consel, Copper Co. v New Keystone
Copper Ce., 16 Arlz. I57, 144 Pace, 277 (1914},

® Economic Power & Constz. Co. v, Builalo, 195 MY, 286, 83 N.E. 339 (190093 ; Craveliy
Ford Canal Co. v, Pope & T=fhet Land Co., 36 Cal. App. 556, 175 Pre, 150 (1018),

18 Thayer v, Californin Development Co,, §64 Col. 117, 128 Pre. 21 (1921}, It must be
of such a character ns that the general public may if they choose, avail themselves of it." I'd. at
129, 128 Pac, at 35. Gravelly Ford Canal Co. v. Pope & Talbot Land Ce., 36 Cal, App. 556,
178 Pac. 150 {1918). “It has consistently held that public use means nse by the public ., ..
Id. &t 563, 178 Pac, nt 153,

i Redeveloproent Agency v, Hayes, 127 Col. App. 2d 777, 266 P.2d 105 (1954), ®If might
be pointed out that as .. . our citics grow . ., and . . . the pressing needs of the public Ibecome]
more imperative, a broader concept of what is o public use Is necessitated.” fd. at 802, 266 P.2d
at 122,

3 University of Sa. Cal. v, Rohling, 1 Cal, App. 2d 523, 37 P.2d 163 {1934}, The court
held 2 taking by a private institutlen of land Ior a Lbrary Lo be used by fis students was an
authorized teking for 2 public purpose, Tuclumne Water Pewsr Co. v, Frederick, 13 Cal.
App. 498, 110 Pac, 134 {i910; "The courts would not be alding the great enterprises of the
west by adopting ¢ parrow aod restricted view of the meaning of the words peblic use ., . .*
Id, at 303, 110 Pag, at 136,

13 Spg Cat. Covx Crv, Prov, § 1238 whivk provides In narts “1 Fortfieations . .. . 10. OR
pipe lnes . . . . 19, ['ropagation, rearing, distribution, proiection or conservation of fish,”

_ 4 %ae Car. Cowsr. ort. I, §14: “The taking of private property for & rofiroad run by
steam er clectric power {or logging or lumbering purpose shal! be deemed o taking for a public
e ... ‘Il . .

1 See Car. Cork Crv. Proc, § 1238: “2, Public bulldings nnd grounds , . . ..3. Any pablic
utility . .. .” .

16 See Car. Cope Crv. Proc. § 1238: 97, Telegraph, telephone, radio and wircless lines,
systems and plants, 8. Scwerage . . .« 17, Works or plants Inr supplying gas, heat, refrigera-
ton or power .., "

17 Sce notes 13 and 13 npee,

1B Car., Cooe Crv, Proc. § 1238,
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of the taking is held to be private, even a public entity will not succeed.’” Haovw-
ever, il the dominating purpose is public, incidental private benefit will not destroy
the public character of the taking.?® One might predict generally that the private
sndividual in taking private property, where there is to be benefit to himself, must
show that exigent public need and policy far cutweigh any incidental advantage
to him ™

The condemnor must also show that the proposed taking is necessary to the
public use.” Assuming a public purpose necessitates o taking, still the condemmor
must show that this is 2he necessary manner in which to accomplish the public
purpose. In 1913 a provision was added to section 1241 of the Code of Civil Pro-
cedure making a finding of necessity conclusive when made pursuant to a resolu-
tion or ordinance adopted by certain political entities, ™ It states that such resolu-
tion shall be conclusive evidence of the public necessity of such proposed public
utility or public improvement, that such property is necessary therefor, and that
such public utility or public improvement is planned or located in the manner
which will promote the greatest public good and result in the least private injury.
Case law simports the conclusiveness of such determinations when made by boards
of public entities?* or by a public agency legislatively delegated this pawer.®

The private individual, not being within the statute, has no conclusive pre-
sumption®® of necessity for the taking in his favor, Without this conclusive pre-

sumption, it has been held that necessity is a question of fact,? that “necessary’”

means indispensably necessary, not mercly convenient or profitable,®® and that
the taking must be in the manner which is compatible with the least private injury

19 San Froncisco v. Ross, 44 Cal. 24 52, 270 P.2d 529 (1955}, A city could not exercise
emincnt Gomain to acquire off-street parking facilitics when the operation would be a private
enterpriss,

20 Redevelopment Agency v, Hayes, 122 Cal. App. 2d 777, 266 P.2d 105 (19547. Acquisl-

tion of slum property to climinate a public health menace was held = valid exercise of eminent

domain cven though subscquent disposition of the Jands was te be to private persona.

2 cf. Miller v. Board of Public Works, 195 Cal, 477, 488, 234 Pac, 381, 336 (1928}, In
upholding restrictions on private property imposed by a zoning ordinance the court stated that,
\¥here the interest of the individual conflicts with the interest of society, such indlvidual
nterast is subordinated to the general welfare”

204y, Couk Crv. Proc. § 1244,

25 Caz. Cone Crv. Proc. § 1241 provides in part that “when the board of directors of an

JAreigation district, of 2 public utility district, or a water Jistrict or the legislative body of a

county, dity and cowmty, 21 an incorporated city or town, or the governing board of & school
district, shall, by resolutien or ordinance, adopted by vote of two-thirds of all ity members,
. .. such resolution or ordinance shall be conclusive evidence; {a} of public necessity . . .
{b) that such property is necessary therefor, and (c} that such proposed public utility of
public improvenent is planned or localed in the manner which will be most compatible with
the grestest public goed, and the loast private injucy .. . "

21 Rindge Co. v. County of Los Angeles, 262 US, 706 (i922).

28 Peaple v. Olsen, 109 Cal. App. 523, 293 Pac. 648 {1930},

2&There §5 no conclusive presumption 2s to necessity when the condemnor is not withia
the statuic. Turlock Irrigation Dist. v. Sierra & San Francisco Power Co, 69 Cal. App. 150,
239 DPac. 671 {1924) {an frrigation disteict acting priot to the amendment was held not within
the code settion making the issuc of necessity corclusive}. Mor is there & conclusive presump-
tion wher the taking is not within the teeritorial fimits af the political subdivision specified.
CaL. Cone Civ, Paoc. § 1241{2).

27 Speing Valiey Water Works v. Drinkhouse, 92 Cal. 528, 78 Pac. 681 {1891).

98 Spring Valloy Water Wo:ks v, San Mateo Water Wor ks, 64 Cal. 123, 28 Pac. 447 (1883},

[E—
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and the greatest public good.** This implies that if there is available any other
means within the realm of non-exorbitant undertaking, it must be utilized 3

1f mere qualification under the statute’s terms should be held the determina-
tive factor, the exercise of the right could cause harsh, arbitrary results in many
situations. ¥or example, assume 2 newly developing community in which there
presently exists only a single sewer line, Condetnor's unimproved property does
not abut the sewer line, but contiguous intervening properly does, Condemnor
erects a ten-family apartment building on his property. He thus qualifies under
the statute.®® If literal compliance with the statute is the sole criterion, he can
condemn an easement thirough one or more of the improved, adjoining parcels.
Suck a result seems cleariy unfair to the adjoining owner. Bad faith on the part of
the condemnor should surely prectude him from cxercising eminent domain. Even
when in good faith, if there is any alternative not entirely unreasonable, it is not
to be assumed that the courts will be quick to allow condemnation. .

The superseding of private property rights by individual exercise of the right
of eminent domain can be justified, Maximum utilization of land is most impor-
tant, In order to achieve this result, a private right of eminent domain is desirable,
There is no indication, however, that such a right will be allowed without com-
pelling proof of exigent public need and purpose, and that the taking is indispen-
sably necessary to fulfifl that need. By superimposing a requirement of a stronger
showing of the prerequisites upon the private condemnor, it seems that the court
in Linggi v. Garovotti has taken cognizance of possible public need for private
exercise of this right, while retaining control sufficient to preclude exercise in
derogation of private property rights, .

Rickard T. LemMon
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§ 1238. Exercise of rigﬁt; uses . .
Subject to the provisions of this title, the right of eminent domain
may be exercised in behalf of the following public uses:

1, Uses by United States. Fortifications, magazines, arsenals,
Navy yards, Navy and Army stations, lighthouses, range and heacon
lights, coast surveys, and all other public uses quthorized by the Gov-
ernment of the United States. ) .

5. Ppablic buildings and grounds. Public buildings and grounds
for use of a stale, or any state institutlon, or any institution within the
State of California which is exempt from taxation under the provisions
of Section 1a, of Article XI1I of the Constitution of the State of Call-.
fornia, and ali other public uses authorized by the Legislature of the
State of California. ‘

2, Public utilities; munieipal corporations; water works; drain-
age; - highways; wooring places; parks; ete. Any public utility, and
public buildings and grounds, for the use of any county, incorporated
city, or city and county, village, town, schocl district, or irrigation dls-
rict, ponds, lakes, canals, agqueducts, reservoirs, tunmels, flumes,
ditches, or pipes, lands, water system plants, buildings, rights of any
nature in water, and any other character of property necessary for
conducting or storing or distributing water for the use of any county,
incorporated city, or clty and county, village or town or municipal
water district, or the jnhabitants thercof, or any state institution, or
necessary for the proper development and control of such use of said
water, either at the time of the taking of said property, or for the fu-
ture proper development and control thereof, or for draining any
county, incorporated city, ov city and county, village or town,; raising
the banks of streams, removing obstructions therefrom, and widening
and deepening or straightening their channels; roads, highways, boule-
vards, streets and alleys; public mooring places for watercraft; public
parks, including parks and other places covered by water, and all other
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public uses for the benefit of any county, Incorporated city, or city
and county, village or town, or the inhabitants thereof, which may be
authorized by the Legislature; but the mode of apportioning and col-
lecting the costs of such improvements shall be such as may be pro-
vided in the statutes by which the same may be authorized. ‘

4. Wherves; warehouses; ferrles; roads; dams; Irrigation and
public transportation projecis; water companies; ete. Wharves,
docks, piers, warehouses, chutes, booms, ferries, bridges, toll roads, by-
roads, plank and turnpike roads; paths and roads either on the surface,
elevated, or depressed, for the use of bicycles, iricycles, motorcycles
and other horseless vehicles, steam, electrie, and horse railroads,
canals, ditches, dams, peundings, flumes, aqueducts and pipes for ir-
rigation, g:ﬂ:vlic tramsportation, supplying mines angd farming neighbor-
hoods with water, and draining and reclaiming lands, and for floating
logs and lumber on streams not navigable, and water, water rights,
canals, ditches, dams, poundings, flumes, aqueducts and pipes for ir-
rigation of lands furnished with water by corporations supplying water
to the lands of the stockholders thereof anly, and lands with sl wells
and water therein adjacent to the lands of any municipality or of any
corporation, or person supplying water to the public or to any neighbor-
hood or cormmunity for domestic use or irrigation.

3. Mining facilities. Roads, tunnels, ditches, flumes, pipes, zerlal
- and surface tramways and dumping places for working mines: also
outlets, natural or otherwise, for the flow, deposit or conduct of tallings
or refuse matter from mines; also an occupancy in common by the 7
owners or possessors of different mines of any place for the flow, de-

pos't, or conduct of tailings or refuse matter from their several mines.

6. Byroads. Byroads leading from highways to residences,
farms, mines, mills, factories and buildings for operating machinery,’
or necessary to reach any property used for public purposes.

7. Telegraph, ete. Telegraph, telephone, radio and wireless Yines,
systems and plants. ,

© B, Sewerage. Sewerage of any Incorporated city, city and coun-
ty, or of any village or town, whether incorporated or unincorporated,
"or of any settlement ronsisting of not less than 10 families, or of any
buildings belonging to the State, or to any college or university, also
the connection of private residences and other buildings, through other
‘property, with the mains of an established sewer system in any such
city, city and county, town or village. :

9. Roads. Roads for transportation by traction engines or road’
locomotives.

AR
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10, Pipelines, Oil pipelines,

11, Luwbering facilities. Railroads, roads and ﬂmnes for
quarrying, logging or lumbering purposes.

12, Hyﬂroelectric facilities. Canals, reservoirs, dams, ditches,
flurnes, agueducts, and pipes and outlets natural or otherwise for
supplying, storing, and discharging water for the operation of ma-
chinery for the purpose of generating and transmitting electricity for
the supply of mines, quarries, railrcads, tramways, mills, and fae-
torles with electric power; and also for the applying of electricity to
light or heat mines, quarries, mills, factories, incorporated cities and
counties, villages, towns, or irrigation districts; and also for furnishing
electricity for lighting, heating or power purposes to individuals o
corporations; together with lands, buildings and all other improve-
ments in or upon which to erect, install, place, use or operate ma-
chinery for the purpose of generating and transmitting electeicity for
any of the purposes or uses above set forth. ’

13. Electric power facilitfes, Electric power lines, electric heat
lines, electric Xght lines, electric light, heat and power lines, and works
or plants, lands, buildings or rights of any character in water, or any
other character of property necessary for generation, transmission or
distribution of electricity for the purpose of furnishing or supplying

electric light, heat or power to any county, city and county or incer- .

porated city or town, or irrigation district, or the inhabitants thereof,
or necessary for the proper development and control of such use of

such electricity, either at the time of the taking of said property, or for -

the future proper development and control thereof.

14, Cemeteries. Cemeteries for the burial of the dead, and en-~
larging and adding to the same and the grounds thereof,

15. Abstract and title companies for preservation of public ree-
ords. The plants, or any part thereof, or any record therein of all
persons, firms or corporations heretofore, now or hereafter engaged in
the business of searching public records, or publishing public records
or insuring or guaranteeing titles to real property, including all copies
of, and all abstracts or memoranda taken from, public records, which
are owned by, or in the possession of, such persons, firms or corpora-
tions or which are uscd by them In their respective businesses; pro-
vided, however, that the right of eminent domain in hebalf of the pub-
lic uses mentioned in this subdivision may be exercised only for the
purposes of restoring or replacing, in whole or in part, public records,
or the substance of public records, of any city, city and county, county
or other municipality, which records have been, or may hereafter be,
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lost or destroyed by conflagration or other public calamity; and pro-
vided further, that such right shall be exercised only by the city, city
and county, county or municipality whose records, or part of whose
records, have been, or may be, so lost or destroyed,

16. Expesitions or fairs. Expositions or fairs in aid of which
the granting of public muneyvs or other things of value has been au-

thorized by the Constitution.

17. Gas, heat, refrigoration or power planis and facilities.
Works or plants for supplying gas, heat, refrigeration or power to any

- county, ¢ity and county, or incorporated city or town, or irrigation dis-
trict, or the inhabilants thereof, together with lands, buildings, and all

other improvements in or upon which to erect, install, place, maintain,
use or operate machinery, appliances, works and plants for the pur-
pose of generating, transmitting and distributing the same and rights of

- any nature in water, or property of any character necessary for the

purpose of generating, transmitting and distributing the same, or
necessary for the proper developmient and control of such use of such
gas, heat, refrigeraticn, or power, either at the time of the taking of
said property, or for the future proper development and control
thereol.

18, Trees along hbighways, Standing trees and ground néeessary
for the support and maintenance thereof, along the course of any high-
way, within a maximum distance of 300 feet on each side of the center

- thereof; and ground for the culture and growth of trees along the

course of any highway, within the maximum distance of 300 feet on

. each side of the center thereof.

19. . Conservation of fish. Prupagatian, rearing, planting, dis-
tributio'l, protection or conservation of fish.

20, Airports. Alrports for the Janding and taking off of aircraft,
and for the construction and maintenance of hangars, mooring masts,
flving fields, signal lights and radio equipment.

21. Shlum cleurance; housing. Any work or undertaking of a
city, county, or city and county, housing authority or commission, or
gther political subdivision or public body of the State: (a) to demelish,
clear or remove buildings from any area which i detrimental to the

. safety, health and morals of the people by reason of the dilapidation,

overcrowding, faulty arrangement or design, lack of ventilation or

sanitary facilities of the dwellings predominating in such areas; or

(b) fo provide dwellings, apartments or other living accommodations

for persons or famities who laclk the amount of income which is noces-

sary (as determined by the body engaging in said work or undertaking)
7 Waal's Cal.Code Siv. froc. 8 113
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to enable them to live in decent, safe and sanitay
e \ vy dwellings without

22. Terminal facilifies for common carviers. Terminal facili
lands, or structures for the receipt, transfer or delivery of passenifri
or pt:operty by any common carrier operating upon any public high-
way in this State between fixed termini or oveér a regular route, or for
other terminal facilities of any such carrier. ’

§ 1238.1 Off-street parking

Subject to the provisions of this title, the right of eminent do-
main may be exercised in behalf of the following public uses:

1. Off-strect parking. Off-street motor vehicle parking places,
fnciuding property necessary or convenlent for ingress thereto or
egress therefrom, estublished by any city or city and county for pub-
licuse, {Added _Stats.lﬁl;s, c. 649, p. 1305, §1.)

§ 1238.2 Farmers free market

Subject to the provisions of this title, the right of eminent domain
may be exercised in behalf of the following public uses: '

1. Farmers' Free Market, Contiguous property at one site neec-
essary for the establishment of a farmers’ free market solely for the
vending of fresh fruits and vegetables, including property necessary
‘or convenient for ingress thereto or egress therefrom may be acquired
under this title for a public use by a county or city and county whose
average population per squere mile is more than ten thousand per-
sons. (Added Stats. 1947, c. T44,p. 1799, § 1.} :

§ 1238.3 Nonprofit hospitals
~ Subject to the provisions of this title, the right of cminent do-
main may be exercised in behalf of the following public uses:
1, Property immediately adjacent to and necessary for the
operation or expansion of 2 nonprofit hospital then in existence and
engaged in scientific rescarch or an educational activity and the ac-
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guisition of which has been certified as necessary by the Director of
the State Department of Public Health, except that property devoted
to use for the relief, carve, or treatment of the spiritual, mental, or
physical illness or ailment of humans shall not be taken under this
section.

9 As used in this section, “nonprofit hospital” means any health
center or general, tuberculosis, mental, chronic disease, or other type
of hospital holding a lleense in good standing issued under the pro-
visions of Chapter 2 of Division 2 of the Health and Safety
Code * and owned and operated by a fund, foundation or corporation,

" no part of the net earnings of which inures, or may lawfully inure, to

the benefit of any private sharcholder or individual, (Added Stats.
1951, c. 791, p. 2280, § 1.) .

3 Health aud Sufety Code § 1400 6t seg.

§ 1238.4 pubic assembly facilities

Subject to the provisions of this title, the right of eminent do-
main may be exercised in behalf of the following public uses:

Public Assembly Facilitles. Public buildings and grounds for
convention and exhibition halls, trade and industrial centers, audi-
toriums, opera houses, music halls and centers, and related facilities
for public assembly including off-street motor vehicle parking places
and property necessary or convenient for ingress thereto or egress
therefrom. (Added Stats.1953, c. 804, p. 1425, §1.)

§ 1238.5 Irrigation

Trrigation is a public use in behalf of which the right of eminent
domain may be exercised pursuant to this title. (Added Stats.1953,
¢ 52, p. 706, § 9.) '

§ 1238.6 Protection, preservation or reclamation of land against
overflow or incursion of water
Subject to the provisions of this title, the right of eminent domain
may be exercised in behalf of the following public uses:

1. Protection, preservation, or reclamation of land, whether cov-
ered or uncovered by water, agalnst the overflow or incursion of water
or the threat thereof, or against the effects of subsidence of the sur-

_ face of said land, as by constructing levees or by filling, diking, drain-

ing or other appropriate remedial method. (Added Stais.1957, c. 1395,
P 2728, § 1) .

i § 1238.7 Earth fill sourco

Subject to the provisions of this title, the right of eminent domain
may be exercised in behalf of the following public uses:

1. Property ag s source of earth fill material for use in the de-
velopment of a school site by a school distriet which Is situated wholly

~ or partly within a eity or city and county having in excess of 750,000
- population and an average population per square mile of more than

4500 persons. (Added Stats.1957, c. 1136, p. 2430, § 1)



Memorandum 70-25 EXHIBIT IV
CODE OF CIVIL PROCEDUERE §

Staff recommendation

PRIVATE PERSCHS

Sec. . Section is added to the Code of Civil Procedure,
to read:

Subject to the limitations imposed by statute, an owner of
private property may exercise the right of eminent domain to acquire an
easement for any of the following uses:

(a) To provide connections from his property to the mains of an
established public sewer system.

(b) To provide access to an existing public rcad from property
lacking reasonable access to any existing road.

(e¢) To provide drainage or to protect his property against the

overflow of water or the threat thereof.

Comment. Seetion states the limited uses for which a private person
may exercise the right of eminent domain. Subdivision (a) retains the substance
of former subdivision B of Section 1238 of the Code of Civil Procedure. See

Linggi v, Garovotti, 45 Cal.2d 20, 286 P.2d 15 (1955). Subdivision (b) retains

the substance of former subdivisions 4 and 6 of Section 1238, Although no ap-
pellate decision to date has decided whether & private person may acquire prop-
erty for an access road, such & "wyroed” has been declared to be a public use.

See Sherman v. Buick, 32 Cal. 241 (1867). Reasoning from the Linggi case, it

appears that the courts would allow condemnation on a proper showing of "neces-
sity." Subdivision (c) retains the substance of former subdivision 3 of Section
1238 and former Section 1238.6. It should be noted that this section merely
provides g declaration of public use. The owner seeking to exercise the right
of eminent demain must still establish the "necessity” for the taking. OSee

Code of Civil Procedure Section 12h1.(7?).




